
THE LAWYER'S 
CONFLICT 
Jay S. Bybee 

S 
ometime back I overheard a 
couple of lawyers talking 
about a large corporation 
which had been acquitted 
in an environmental suit in 
the face of strong evidence 

of its misconduct. The reason for 
acquittal was, according to one 
attorney, "The corporation had 
one very good lawyer." As I 
reflected on this conversation I 
found I had mixed feelings. O n  the 
one hand I protested, "But wasn't 
the corporation guilty? Why didn't 
truth prevail?" O n  the other hand 
I made a mental note: "Hey, keep 
that guy's name on file in case I 
get in trouble." 

My own, rather typical, reaction 
to this conversation reflects the 
contradictory position which 
exists for lawyers. The lawyer's 

'duty to the administration of jus- 
tice and his duty to  his client are 
not always compatible. Even in my 
own nascent career I have felt this 
tension: How far and how effec- 
tively should I pursue a position 
before I am guilty of claiming, as 
Swift said, "that white is black and 
black is white, according as they 
are paid." Don't I also have some 
obligation to the law, the system- - 
if not to my own conscience-to 
advocate the truth? 

This problem goes beyond the 
question of undertaking the 
representation of a guilty man. 1 
personally resolved that one a long 
time ago. What has disturbed me 
about the lawyers' craft are the 
rhetorical games played, the 
numerous procedural motions 
filed, and the endless efforts to 
make the proceedings so 
burdensome-physically, emotion- 
ally, and financially-that the 
other side either gives up the war 
of attrition or  fumbles its oppor- 
tunity once it finally reaches trial. 
And when accused of dilatory or 
obfuscatory tactics, the lawyers 
respond in a fashion reminiscent 
of Jimmy Durante's famous line in 
the Broadway show Jumbo: "What 
elephant? I don't see no elephant." 

As members of the bar, autho- 
rized to practice before various 
departments or tribunals, lawyers 
are "officers of the court" and 
have an obligation to promote 
truth and the administration of 
justice. At the same time, lawyers 
have a sworn and solemn duty to 
represent their client zealously, a 
duty which because of the value 
placed on the sanctity of the indi- 
vidual by our Constitution, some- 
times requires subordinating truth 
to other goals. 

We have long presumed that in 
theory these duties are not in con- 
flict because (as though in fulfill- 
ment of some Hegelian dialectic), 
truth will emerge-from an adver- 
sary contest in which each side 
presents its best case. This pre- 
sumption can trace its roots to 
medieval England and trial by bat- 
tle. Each side in the dispute 
brought forth its champion to do 
battle against the other, the par- 
ties understanding that the victor 
had God and truth on his side. 
Such a philosophy made the 
champion's duty clear: He must 
use his training in defense of his 
principle and whatever the out- 
come, truth had prevailed. 

Today, however, we are not so  
faithful or  optimistic as to believe 
that God so loves the truth that 
he will unfailingly support one 
side over the other. Nonetheless, I 
have the impression that we law- 
yers, like the ancient champions 
simply sally forth in hopes that 
victory will prove the truth of our 
claims, when instead we should be 
going forward in hopes that the 
truth will prove our claims victor- 
ious. 

I am not alone in my frustra- 
tions over the conflict I feel in my 
duties. Former Solicitor General 
Archibald Cox has written: 

The lawyer must be loyal to the client but 
he o r  she must also maintain the temple of 
justice. . . . surely it is plain that some 
tactics conducive to winning a particular 
lawsuit or obtaining a favorable settle- 

ment are inconsistent w i th  the fair and 
reasoned administration of justice. For the 
independent lawyer, winning cannot be 
the only thing; indeed there are  times 
when it cannot be the first thing. 

In a similar vein Judge Marvin 
Frankel has pointed out that truth 
and victory at trial are incompati- 
ble for half of the litigants, and 
that while the ostensible purpose 
of a trial is to search for truth, 
that search fails all too often. This, 
he  says, is frequently due to the  
"convenient overlooking" of cer- 
tain facts which are critical to the  
disposition of the dispute. 

That we lawyers engage in such 
forensic gymnastics should not be 
surprising. We have been trained 
to question everything, to suspend 
our own beliefs, and to ask repeat- 
edly, "What is truth?" Yet too 
often I am afraid that we shrug 
our shoulders and ask rhetorically, 
"What is the truth and who can 
know it?" precisely because we do 
know it and realize that if all the 
facts were brought to light they 
would not be in the best interests 
of the liberties of our client. 
Again, as Judge Frankel states, "as 
people, we know or  powerfully 
suspect a good deal more than we 
are prepared as lawyers to admit 
or  explore further." 

Various proposals have been 
made to encourage greater advo- 
cacy of truth. Chief Justice 
Burger, for example, has fre- 
quently pointed to the British sys- 
tem of only allowing a limited 
number of specially trained law- 
yers (barristers) into the court- 
room. This, he  believes, would 
foster greater professionalism and 
less "inter-barrister wrangling." 
Others have proposed moving in 
the direction of the continental 
systems where judges are specially 
trained and are given a far more 
active role in the conduct of the 
trial and the questioning of wit- 
nesses. Still others, including Har- 
vard President Derek Bok, believe 
that the law schools must train 
lawyers in the art of mediation 
and reconciliation, in addition to  
preparing students in legal combat 
where winning is the only thing 
that matters. 

These suggestions have their 
merit and might help us resolve 
our disputes more efficiently. But 
in the long run they will fail t o  be 
more than cosmetic solutions until 
the lawyers-and just as impor- 
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tantly, their clients-place greater 
premium on the truth and the 
larger interests of society, even if 
this requires voluntarily relin- 
quishing rights now preserved 
under the law. Frankel says that 
"if we must choose between truth 
and liberty, the decision is not in 
doubt." 

The decision for Frankel may 
not be in doubt, but the difficult 
decision to choose truth when it 
conflicts with our personal inter- 

ests must be embraced by both 
attorney and client. Seeing an 
important role for lawyers in this 
process, Archibald Cox suggests 
that "the independent lawyer 
looks not only to what the client 
thinks it wants but to the interests 
of others whom the client's action 
will affect, including the larger 
undifferentiated interests of the 
general public." If such a view is 
presented to the client, then "the 
client may perceive that its true 

long-range goals are bound up 
with standards of decency and 
with the welfare not only of the 
other parties to the immediate 
controversy but of wider seg- 
ments of society." 

While this may sound idealistic, 
we need to have hope: We may yet 
discover that there is no real con- 
flict in our duties and that, in the 
long run, our own self-interest is 
best promoted by our advocacy of 
truth. 

THE ALL-HEARING EAR 
Michael Hicks 

T 
oward the close of his 1849 
essay, The Absurdities of 
Immaterialism, as a partial 
answer to the question 
"why does God have sense 
organs?" Orson Pratt 

wrote: 
Because God knows the nature of music 
there is no reason w h y  he may not rejoice 
in hearing music. O n e  use, then, of the 
ears of his spiritual body is, no doubt, to 
hear and rejoice in delightful music, not 
that it increases his knowledge, but it is 
joyful to his ear. The ear of man serves a 
double purpose; it is not only a medium of 
information, but a medium of sounds that 
are delightful to the mind. The ear of the 
Lord may be delighted with sounds, 
though he receive no additional knowledge 
by those sounds. 

I don't think anyone would 
argue that anything defined as 
music has the power to create a 
specific delight, sometimes called a 
sense of the beautiful. Even Elder 
Pratt's doctrinal combatant, 
Brigham Young, spoke of the life- 
imbibing pleasures of music 
among the gods, humans, and 
even animals-though not devils. 
Hell, he said, would be emptied of 
music (also, I presume, of silence). 
Even the grisly fiddler, Death, 
would be whisked out of the pit: 
"every decent fiddler will go to a 
decent kingdom," Brigham said. 
Music somehow satiates the minds 
of all spiritual beings in their 
yearning for motion and propor- 
tion. And to be without it is con- 
demnation indeed. The absence of 
music is part of the second death; 
the presence is part of eternal life. 
For, as Boethius wrote, "music is 
so much a part of our nature that 

we cannot do without it even if we 
wish to do so." 

We learn from our earliest expe- 
riences that sound primarily com- 
municates knowledge. So we cer- 
tainly can conceive that it might 
do so in spiritual realms, which 
are, after all, strictly material, 
according to philosophers like 
Orson Pratt. Consider the possibili- 
ties. Celestial sound might indi- 
cate environmental commotion, 
slippages in the vast order of sub- 
stance. Sound waves passing 
through the spiritual essence that 
fills the universe (fluid Pratt called 
it) might even put a god on notice 
that a meteor approached, or that 
a devil stumbled by. Sound may 
emanate directly from the flesh of 
living beings. Consider, for exam- 
ple, the sounds of the glorified 
tongue arranged into speech, 
which communicates not only 
physical presence and motion, but 
mental as well: Jehovah saying to 
Michael (in Brigham Young's 
recounting), "Go ye and make an 
earth." There, at least, sound 
seems to inform, to transmit 
knowledge of another's intention. 
But Pratt argues that God's fore- 
knowledge nullifies these 
knowledge-imparting aspects of 
sound. There is nothing that 
sounds can tell God he doesn't 
already know. Even our vocal 
prayers are superfluous: he has 
already conceived of them in his 
quiet reveries. But for the plea- 
sures of music the heavens might 
just as well be silent. 

If we narrowly define music's 
most basic materials as pitch (the 
number of waves in time) and 

duration (the length of time that 
contains the waves) and assume 
that these are finite, then we 
could easily suppose that God has 
already conceived of all possible 
permutations of these elements 
and every possible combination of 
pitches and durations he could 
ever hear. If so, then the music he 
hears can never be fresh to him, at 
least in its structure, and the 
delight he experiences is either in 
the reviewing of pleasing precon- 
ceptions or in the experiencing of 
the embodiment of the propor- 
tions he has already imagined in 
silence. One can think of him 
composing in his head, then speak- 
ing, or singing, "Let there be 
sound." Music would then emerge, 
in Durutte's words, as "the corpo- 
realization of the intelligence 
which is in sounds." 

But if even one of the materials 
of music is infinite, the possibili- 
ties for permutation are also. Both 
pitch and duration are infinite, at 
least in theory-and so, I presume, 
to the God of theory. The only 
limit to the frequency of sonic 
waves is the capacity to perceive 
it. Man's sense of pitch is rela- 
tively narrow and weak. But if 
God's senses have infinite powers 
of response-which Pratt himself 
seems to say-his sense of pitch 
should be able to deal with un- 
limited grpdations of pitch, unfath- 
omable lows to peakless highs, 
with an infinity of microtones in 
between. Just so, he should be 
capable of experiencing infinite 
gradations of duration, an 
unbounded spectrum of time 
lengths, scaled in any direction he 
chooses-a thousand yearslone 
day for example-the whole being 
marked off perhaps by big bangs. 
If the possible combinations of 
pitch are inexhaustible there is no 
end to the discovery of them and 

It is 
as though, 
like a guide to 
the blind, music 
walked the mind 
from one sensa- 
tion of time 
and motion to 
another. 
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of their musical possibilities. And 
each possibility arriving at the ear 
conveys a new awareness, the 
heretofore unconceived, the newly 
known. 

One knowledge that music con- 
veys is of formal possibilities and 
elemental connections that may 
produce new sensations, fresh aes- 
thetic qualities. More specifically,' 
music consists of what we unthink- 
ingly call progressions, seemingly 
inevitable motions from one set of 
relationships to another. It is as 
though, like a guide to the blind, 
music walked the mind from one 
sensation of time and motion to 
another. For, although it consists 
of fixed numerical relationships, 
music's domain is not fixity but 
motion itself. 

Experience teaches us that every 
motion can evoke, represent, or 
refer to some other. Because we 
define the sense of life by 
motion-literally, animati~n-and 
because our minds work as they 
do, we tend to collect and store 
types of motion as representing 
states of existence. Each motion 
we perceive links up with others 
of its kind and begins to connote 
those other motions and call to 
mind their contexts. This is one 
reason why motion in the form of 
simple bodily gesture so energizes 

deep forms of ritual: Each motion 
of a certain order evokes its like- 
nesses. Then, joined to sound, to 
key words or names, the motion 
communicates a kind of comple- 
mentary knowledge to both con- 
scious and subconscious minds. 
The word, signifying according to 
lexical laws, gives one kind of 
knowledge, while the bodily ges- 
ture of ritual signifies another. 
Just what the knowledge is cannot 
be said, of course, for precisely the 
reason that, though wedded to the 
word, the ritual motion is beyond 
its dominion. This is not to say 
that it is simply too vague to be 
named. On the contrary, if I may 
adapt Mendelssohn's lovely phrase 
about music, the feelings we get 
from unspoken gestures are not 
too indefinite for words, but too 
definite. 

My appeal to music here is cor- 
rect, for it distills gestures, mov- 
ing proportions, into pure sound- 
an endless variety of combinations 
of highs and lows, louds and softs, 
quicks and slows, ad infinitum. It 
plays on the gestural store as 
though by language-for it is 
sound, it speaks-but evades 
semantics by committing itself 
purely to shape, giving the image 
of real gesture without naming it. 
As with ritual bodily gesture, the 

Marybeth Raynes 

L 
ast year I worked for sev- 
eral months with a delight- 
ful woman who functioned 
well in many areas of her 
life but suffered from 
chronic low self-esteem, 

depression, and guilt which 
caused a number of problems in 
her marriage. Upon exploration, 
one significant root of her ill feel- 
ings was discovered. She felt a 
severe sense of guilt about being 
sexually active and having an 
abortion as a teenager. Curiously, 
her strong sense of guilt had only 
started in the past two years even 
though the events occurred over 
ten years ago. At the time she had 
not been a member of the Church 
and for the most part had enjoyed 
her sexual involvement. She had 
become pregnant through forced 
intercourse, but with the help of a 
friend was able to deal with the 

motions of music have a meaning 
in the sense that they refer to all 
other known gestures in the mind 
of the hearer and to the contexts 
of those gestures. The musical 
gesture points to something, and 
so conveys in the subconscious 
realm a meaning too definite for 
words. Music reveals the relation- 
ships between gestures or 
motions, the definers of life. 

God's thoughts are not man's. 
Yet man's mind is God's image. If 
so, God too must have his own 
levels of thinking, including a 
mute, deeply definite, but uncon- 
scious level. It is there that music . 
delights him and, yes, speaks to 
him of the interrelationships of all 
motion. It is the image of progres- 
sion, the inevitable shifting of one 
set of relationships into another. 
For this is music's vast triune 
theme: endless elements, endless 
permutations, endless progres- 
sions. That for which God keeps 
his ears displays the visage of 
eternal progression, of infinite 
possibility, and of the evolution of 
forms. So he in his heaven, pre- 
cisely when he is not foreknowing, 
turns to music for refreshment. 
And the composer on earth, with 
each note drawn onto the page, 
inscribes a tiny sermon on the 
pleasures of expanding knowledge. 

difficult choice of abortion. 
When she joined the Church, 

she felt that she had finally found 
the truth and was excited about 
becoming part of a new people and 
culture. She emerged joyfully 
from baptism, having been taught 
that her past sins were forgiven, 
particularly because she did not 
know at the time they were 
wrong. 

Things went well for her until 
after she was married and her 
husband began airing an increas- 
ingly active antiabortion senti- 
ment. Her anxiety grew until she 
could not endure the dissonance 
between his feelings and her expe- 
rience. When she revealed her 
past, his reaction matched her 
worst fears. They struggled for 
months with her growing guilt 
and his growing sense of being 
cheated in not knowing her past. 

Finally they came to therapy-to 
fix her. 

Unfortunately, my client's guilt 
feelings for acts which had not 
previously made her feel guilty do 
not represent an isolated occur- 
rence. This phenomenon, which I 
call retroactive guilt, involves a 
questioning of and renewed pers- 
pective regarding one's deeds and 
values of the past. Mothers and 
fathers who once felt they were 
parenting their children the best 
they could begin feeling guilty, 
examining every clue for how they 
failed, if one of their children 
becomes inactive or adopts an 
unorthodox lifestyle. Partners in 
broken love relationships often 
carry a burden of failure, wonder- 
ing whether a certain event, atti- 
tude, or flawed personality trait 
might have brought a traumatic 
end to a once satisfying interac- 
tion (Did I speak up too much? 
Did I criticize too often? Did I not 
speak my mind when needed? Did 
I reveal too much? Too little?). 
With that questioning often comes 
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guilt. Such guilt may persist 
because.there are no easy 
answers-or no answers at all. 

Retroactive guilt, if severe or 
immobilizing, can have at least 
two unfortunate side effects. First, 
it can trigger long periods of anx- 
iety andlor depression. Other dif- 
ficulties may also occur, including 
loss of sleep, difficulty in eating 
(not enough or  too much), persist- 
ent agitation, obsessive thoughts, 
increased loss of intimacy with 
even long-term loved ones, confu- 
sion and disorientation about one's 
life, and a severely weakened 
sense of self-esteem. Mormons 
may be particularly susceptible to 
these effects since, as researcher 
Harold T .  Christensen has 
observed, they experience a 
greater amount of guilt for a 
smaller deviation from their 
values than do other groups with 
less tightly defined norms of right 
and wrong. Intuitively realizing 
the truth of this idea, one Mor- 
mon redefined the relationship of 
strict obedience and guilt for him- 

! self by saying, "I find it impossible 

I 
to stay on the straight and narrow 
all of the time, so  I just try to  
cross it as often as possible!" 

Second, many people experi- 
encing retroactive guilt feel that 
the Lord does not love them, or 
must not want to communicate 
with them. I have long heard Gen- 
eral Authorities say that when 
people do something wrong, the 
Spirit withdraws, leaving them to 
struggle alone until they repent. 
However, my observation is that 
quite the opposite may occur. That 
is, when people start feeling 
guilty, they may feel unworthy 
and withdraw from the Spirit, 
thus creating a self-fulfilling pro- 
phecy. Whether it is the Spirit or  
the individual who withdraws, the 
result is the same: The spiritual 
forces are interrupted and the 
struggle with guilt occurs alone. 
These same feelings can occur as 
the result of biological depression 
or from the aftershock of a trau- 
matic event: feelings of peace, 
being loved, and living with a sense 
of where one fits into the world 
are gone. In my opinion, this 
makes the  eventual outcomes 
more arduous and long, because 
no fresh ideas are being infused to 
help find ways to change thought 
and action. Nevertheless, my 
experience and testimony from 
friends and clients convinces me 
that spiritual promptings will 
often continue if individuals will 

follow their usual spiritual prac- 
tices, particularly prayer. We 
should also assume the Lord loves 
us even if it does not feel like it. In 
my opinion, he does not place our 
whole worth on one set of actions 
even if we may do so. 

I do not want to imply that retro- 
active guilt is wrong or  unhelpful 
in most cases. Most of us expe- 
rience a mind-awakening episode 
in which we see how our previous 
blindness or ignorance of a gospel 
principle, or less-than-loving atti- 
tude, hurt  others and ourselves. 
For a good example, read the  
enlightening essay on one man's 
guilt over "emotional immorality," 
in the Exponent Il's July 1983 issue 
on men ("A Different Kind of 
Immorality"), or  consider the 
conversion of Paul. In most cases 
the new insight can work well to 
correct the persistent error and 
provide a guidleline to a new way 
of acting. 

But when the guilt is profound, 
long-lasting, and causes the per- 
son to  question his or  her core 
worth, a deeper look at these feel- 
ings is warranted. What causes 
such guilt? Two explanations in 
particular seem to  make sense. 
First, a reinterpretation of the past 
may have occurred. When w e  
acquire a new or more mature sys- 
tem of values, as my client did, we 
often reinterpret many past 
events in light of the new codes or 
concepts. (Writers of Russian his- 
tory are not the only participants 
in this practice.) Whether done 
consciously or  unconsciously, it is 
a double-edged sword: O n  the pos- 
itive side, it can help us under- 
stand ourselves and illuminate 
past motives that may still be 
active today. This new informa- 
tion can then help us make 
changes in our intimate relation- 
ships. The negative side is that we 
may feel more guilty than war- 
ranted as we mentally and emo- 
tionally put "new wine in old 
bottles." 

Second, retroactive guilt may 
occur when guilt feelings about 
past deeds are repressed or  forgot- 
ten in an effort to escape the pain 
of the circumstances. Many feel a 
vague, persistent feeling of guilt 
but cannot recall the event or link 
it to a time in their lives. Others 
will experience a revivification of a 
past deed when a new, similar 
event occurs. Unknown or  unre- 
membered events which come 
suddenly into consciousness 

through flashbacks, dreams, or old 
voices reheard can be frightening 
because they arouse the lingering 
suspicion, "What else have I for- 
gotten?" In this case I think the 
best solution is to consult a thera- 
pist or  a wise, caring friend who 
will make no judgment about you 
concerning what really happened. 
Trying to  figure out your own 
memories alone may be difficult, if 
not impossible. 

This phenomenon, which involves a 
questioning of and renewed perspective 
regarding one's deeds and values of the 
past, can have unfortunate side efffects. 

However, guilt feelings do not 
necessarily mean that we are actu- 
ally guilty of a deed or event, 
especially if time and effort were 
spent repenting or  effecting a sig- 
nificant change or  resolution. In 
particular, those who  have had 
traumatic experiences-theft, 
rape, violence-may need to learn 
to leave memories to the side, 
even though they may come back 
at times in different forms. 

What do you do when you expe- 
rience some sudden or  gradual 
thrust of feeling that you know is 
triggered from the past? First, 
determine whether you need to do 
something about it. If these feel- 
ings seem connected to present 
events, it may be better to deal 
first with the current situation. I f  
after so doing you continue to feel 
guilt, confusion, and disorienta- 
tion, that is a good clue that the 
past is still alive. 

In these circumstances it 
becomes important to develop a 
wider view of yourself by seeking 
the input of others. This wider 
view might be more charitable: 
Remember that we often do not 
hold others responsible for behav- 
ior that comes out of limited 
awareness. An important tenet of 
the gospel teaches that each per- 
son will be judged according to 
how well he  or she fulfilled the 
law known at the time. We often 
exemplify this when we say of 
nonmembers, "They do not 
understand; they do not have the 
higher law." By telling ourselves, 
"I did not understand," or  "I was 
doing what I thought to be right 
at the time," we will be doing our- 
selves a similar kindness. 
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